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IN THE 


Ginited States Court of Appeals 


FOR THE SECOND CIRCUIT 


STATE OF NEW YORK, Petitioner, 
and 

S & E SHIPPING CORPORATION, Intervenor, 
vs. 

UNITED STATES OF AMERICA AND 

INTERSTATE COMMERCE COMMISSION, Respondents, 
and 

COMMONWEALTH OF PENNSYLVANIA, PENN- 

SYLVANIA PUBLIC UTILITIES COMMISSION, 

SOO LINE RAILROAD COMPANY AND CONAGRA, 

INCORPORATED, Intervenors. 


PETITION FOR REVIEW OF AN ORDER OF 
THE INTERSTATE COMMERCE COMMISSION 


MOTION TO PARTIALLY DISMISS REVIEW PETITION 


AND BRIEF ON BEHALF OF SOO LINE RAILROAD 
COMPANY AND CONAGRA, INCORPORATED, 
INTERVENORS IN SUPPORT OF RESPONDENT 


Il. COUNTER STATEMENT OF ISSUES PRESENTED 


This petition fur review of three orders of the Interstate 
Commerce Commission, entered in its Docket No. I & S 8899, 
Unit Train Rates On Wheat, Minn. & Wisc. To Martins Creek, 
Pa., presents both procedural and substantive issues for con- 
sideration by the Court. 

Procedurally the petition presents two questions. First, are 
two of the three order to which the petition is directed (i.e. 
those of July 18, 1974 and August 5, 1975) subject to review 
by the Court at this time? Second, in view of the failure of any 
party before the Commission to pursue to the extent au- 
thorized under the Commission’s procedures the allegations 
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that the rates approved by the Commission in the proceeding 
below are violative of Section 3(4) of the Interstate Commerce 
Act [49 U.S.C. 3(4)], or unduly prejudicial to Great Lakes 
carriers can those allegations now be considered by the Court? 

Substantively, the fundamental issue presented is whether 
the Commission’s determination that the rates approved in 
the proceeding below are not violative of Sections 3(1) and 
3(4) of the Interstate Commerce Act [49 U.S.C. 3(1) and 
3(4)] was so lacking in evidentiary support, so irrational, so 
arbitrary and capricious, or so obviously beyond the Commis- 
sion’s statutory authority as to require that it be set aside by 
the Court. 


Il. COUNTERSTATEMENT OF THE CASE* 
A. Preliminary Statement 


On March 29, 1976 the State of New York (hereinafter 


* While Parts V, VI and VIII of New York’s brief are generally 
accurate, they are incomplete and otherwise deficient in numer- 
ous respects. The lengthy “Statement of the Case and Summary 
of Arguments” set forth at pages 8-21a of S&E Shipping’s brief 
fails completely to comport with Rule 28 of the Federal Rules of 
Appellate Procedure and should be stricken for non-compliance 
with Rule 28(1) of the United States Court of Appeals for the 
Second Circuit which provides that “briefs must be compact, 
logically arranged with proper headings, concise and free from 
burdensome, irrelevant, immaterial and scandalous matter.” 
Pages 8-21a of Shipping’s brief are replete with burdensome, ir- 
relevant and immaterial factual assertions which are completely 
dehors the Commission’s record and liberally sprinkled with 
pejorative phrases such as “shrewdly, ConAgra’, “the Soo Erie 
hotshot rate”, “the case is simply one of raw power by a stronger 
mode musceling (sic) out an established carrier of another mode”, 
etc. S&E Shipping’s brief contains absolutely no references to the 
record as required by Rule 28(e). Indeed, few such references 
could be made since most of the alleged facts could not be found 
in the Commission’s record. 

The Counterstatement of the Case set forth herein which is 
necessarily quite lengthy will rectify the deficiencies in the 
petitioners’ statements of the case and provide the Court an ade- 
quate factual basis upon which to evaluate the arguments set 

forth herein supporting both Intervenors’ Motion to Dismiss and 

their prayer to deny New York’s review petition on the merits. 
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“New York’’) petitioned this court for review of three orders 
of the Interstate Commerce Commission in a proceeding en- 
titled, Unit Train Rates on Wheat, Minn. & Wisc. to Martins 
Creek, Pa., Investigation and Suspension Docket No. 8899. 
These orders were served respectively on July 18, 1974, 
August 5, 1975 and February 11, 1976. Soo Line Railroad 
Company (hereinafter “Soo Line”), ConAgra, Inc. (herein- 
after “ConAgra’’), and the State of Pennsylvania (herein- 
after ‘‘Pennsylvania’’), parties to the Commission proceedings, 
have been permitted by the Court to intervene in the review 
proceeding in support of the defendants, the United States 
of America and the Interstate Commerce Commission. § & E 
Shipping Corp., which was neither a party nor a successor in 
interest to any part in the Commission proceedings*, was per- 


mitted by the Court to intervene in support of the petitioner. 


In the Commission proceedings the ICC ultimately found 
lawful four unit train rates on wheat published by Soo Line 
and the Erie Lackawanna Railroad Company from the Twin 
Cities of Minneapolis and St. Paul, Minnesota and the Twin 
Ports of Duluth, Minnesota and Superior, Wisconsin to Mar- 
tins Creek, Pennsylvania. The original levels of these seasonal 
rates, as published pursuant to §6 of the Interstate Commerce 
Act [49 U.S.C. $6] are shown in Table 1. 


TABLE I 


Origin Summer Rates* Winter Rates** 


(Per cwt.) (Per cwt.) 


Twin Cities 72.25¢ 88¢ 
Twin Ports 72.25¢ 88¢ 


* Effective April 1- December 14 
** Effective December 15 - March 31 


* See discussion at pp. 7-8, i7fra. 
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The first of three orders which New York seeks to have ce- 
viewed by the Court was an Initial Decision rendered by Divi- 
sion 2 on July 18, 1974. The Initial Decision found the 
proposed summer and winter rates from the Twin Ports and 
the proposed winter rate from the Twin Cities to be lawful. 
A majority ct Division 2 also found that the proposed summer 
rate from the Twin Cities to Martins Creek was unduly prefer- 
ential to the Twin Cities, unduly prejudicial to the Twin Ports 
and constituted a destructive competitive practice. 

Pursuant to the Commission’s General Rules of Practice, 
New York, Lake Carrier’s Association (hereinafter “Lake 
Carriers”) and the Board of Trade of Chicago (hereinafter 
“Chicago Board’’) petitioned the Commission for reconsidera- 
tion of its Initial Decision holding that three of the four rates 
involved in the Commission proceedings were lawful. New 
York’s petition for reconsideration, No. 179, Certified Index 
to the Record (hereinafter ‘‘CIR”), asserted but two grounds 
for reconsideration; namely, (1) “The 72.25—cent rate vio- 
lates section 3(1) of the Act” and 2) “ERIE’S NET REV- 
ENUE POSITION WILL BE WORSENSED BY THE PRO- 
POSAL”. 

Lake Carrier’s petition for reconsideration (No. 164, CIR) 
stated at the outset: 

“Protestant Lake Carrier’s Association accepts respon- 


dents premise that, in setting the level of the proposed 


rates, respondents do not intend to go any lower than 
necessary to meet the alternative transportation costs 
available to the shipper. Jn essence, as long as the alterna- 
tive cost to the shipper all-rail versus lake-rail are equiva- 
lent, the lake carrier industry has no objection.” (Em- 
phasis supplied). 


Lake Carriers sought reconsideration solely ‘on the grounds 


that there have (sic) been a material change of circumstances 
since conclusion of the hearings on February 5, 1974.’’* 
Chicago Board’s petition for reconsideration (No. 177, CIR) 
alleged that: 
“The published wheat rates applicable from the Twin 
Ports/Twin Cities to Martins Creek via Soo Line—Chi- 
cago—Erie Lackawanna lack a tariff provision to provide 


Chicago, an intermediate station between origins and 
destinations via the route of movement, aii equal op- 
portunity to utilize the depressed rates for the muvement 
of wheat from Chicago to the flour mill at Martins Cree 
Respondents’ failure to treat Chicago fairly resulted in 
violations of section 1(5), 3(1) and 4(1) of the Inter- 
state Commerce Act.” ** 


No other grounds for reconsideration of the Commission’s 
July 18, 1974 order were asserted by any party to the Com- 
mission proceedings. 

Petitions for reconsideration of the Division 2 majority 
holding that the Twin Cities summer rate was unlawful were 
filed by the respondent railroads (No. 176, CIR), ConAgra 
(No. 178, CIR) and Intervenor Chicago, Rock Island & Pacific 
Railroad Company (No. 171, CIR). 


* Lake Carriers concluded their petition with the assertion: “If the 
respondents are sincere in their assertion that they do not intend 
to go any lower than necessary to meet the alternative transporta- 
tion costs available to the shipper. it would seem that the all-rail 
unit train rate from the Twin Ports to Martins Creek should not 
be pegged any lower than 88¢....’ As noted at page 11 of 
respondents’ reply to Lake Carrier’s petition for reconsideration 
(No. 182, CIR), on June 20, 1974 the navigation season rate from 
the Twin Ports was increased to 89¢ per cwt.. “one cent per cwt 
higher than the level recommended by protestant Lake Carriers.” 
By tariff amendment effective December 16, 1974, the four unit 
train rates to Martins Creek were made effective from all inter- 
mediate stations, including Chicago, Illinois, thereby eliminating 
the objections of the Chicago Board. 


The brief which New York filed with the Court on June 10, 
1976 in support of its petition for review alleyes that ‘The 
Commission Erroneously Failed to Protect Water Carriers 
Transporting Wheat To The Port Of Buffalo As Required by 
Section 3(4) Of The Act,” an issue not sought to be reviewed 
in any petitions for reconsideration of the Commission’s July 
18, 1974 order. The brief filed with the Court by S&E Ship- 
ping raises no legal questions which were submitted to the 
Commission for reconsideration in the three petitions for re- 
consideration described xbove. Thus, the only question the 
Commission was requested to review in the proceedings before 
it and the only question, if any,* New York is now entitled 
to have judicially reviewed, is whether or not any of the four 
rates found lawful by the commission in the proceedings below 
have been shown to violate section 8(1) of the Interstate Com- 
merce Act [49 U.S.C. § 3(1)]. 


B. The Proceedings In I&S Docket No. 8899 


In November, 1973 Soo Line and Erie Lackawanna (now 
part of ConRail) published the unit train rates heretofore de- 
scribed. As a result of Petitions For Suspension and Investi- 
gation filed by numerous parties, the Commission suspended 
these unit train rates to and including May 31, 1974** and 
launched an investigation into their lawfulness. 

By order dated November 20, 1973 (No. 62, CIR), the Com- 
mission required parties wishing to present evidence in the 
case to serve copies of the same on other parties (respondents 
on December 17, 1973 and protestants on or before January 


* See discussion at pp. 56-57, infra. 

** The rates have been in effect, subject to frequent escalations as 
general freight rate increases were authorized by the Commission, 
since June 1, 1974. 


15, 1974) and provided that the matter be heard before an Ad- 
ministrative Law Judge in Washington, D. C. commencing 
on January 28, 1974. As of that date the parties to the proceed- 
ing included the railroad respondents, and ConAgra in support 


of the proposed rates and numerous flour mills, Penn Central 
Transportation Company, Lake Carriers’ Association, Board 
of Trade of the City of Chicago, Seaway Port Authority of 
Duluth, International Association of Great Lakes Ports, Buf- 
falo Area Chamber of Commerce, Mayor of the City of Buf- 
falo, County of Erie, New York, Niagara Frontier Transpor- 
tation Authority and the Board of Trade of Kansas City, 
Missouri, as protestants. 

While S&E Shipping has represented to this Court in its 
Motion for Leave to Intervene that it “is the successor in in- 
terest to the Kinsman Marine Transit Company, which was 
a party to this proceeding’, Kinsman Marine was not a party 
to the Commission proceedings.* Kinsman Marine did file a 
“Protest and Petition for Suspension and Investigation” (No. 
11, CIR) of the proposed rates on October 23, 1973, pursuant 
to Rule 42 of the Commission’s General Rules of Practice, 
§1100.42 of the Code of Federal Regulations.** However, by 
letter filed with the Commission on January 16, 1974 counsel 
for Kinsman Marine advised the Commission that it is ‘‘with- 
drawing as a party to the proceeding. Kinsman will pursue 

* Consequently, S&E Shipping has no right to any participation in 

this review proceeding. 28 U.S.C. §2348 only provides for inter- 
vention by “any party in interest in the proceeding before the 
agency whose interests will be affected ...”” (Emphasis supplied) 
** As noted at page 49, infra, under the Commission’s General Rules 


of practice, a suspension petition is not a pleading and its con- 
tents do not constitute evidence in the commission proceedings. 
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its interests in this matter as a member of the Lake Carrier’s 
Association, another protestant in this proceeding.” (No. 83, 
CIR).* 

The hearing before the Commission was vigorously con- 
tested by the proponents of the proposed rates and their prin- 
cipal adversaries, the Buffalo milling interests and Penn Cen- 
tral. Cross-examination of witnesses sponsoring a total of 39 
exhibits, many of them lengthy prepared statements, con- 
sumed the better part of seven hearing days. 

The principal railroad respondent evidence setting forth 
the economic background of grain transportation from North 
Central te the Eastern region of the United States and ex- 
plaining the carriers’ justification for the proposed rates is 
summarized as follows: ** 

Historically, Buffalo, New York, has been the largest flour 
milling complex in the United States. Its predominant position 
in the flour milling market has been maintained in recent 
years. This position is the result of two major advantages. 
First, the Buffalo floui mills, unlike many of their principal 
competitors, are located adjacent to the major flour consum- 
ing market in the United States; namely, the North Atlantic 
states. Second, geographic location permits Buffalo mills to 
draw wheat from all of the principal producing areas. 

The two primary types of wheat are (1) hard red winter 
wheat, produced in the states of Texas, Oklahoma, Kansas, 


*Subsequent to January 16, 1974, Kinsman Marine did not at- 
tempt to participate in the Commission proceedings in any 
fashion. No witness testified on its behalf. It filed no brief, 
petitions for reconsideration or replies to the petitions for re- 
consideration filed by respondent railroads and ConAgra. Furth- 
ermore as noted at p. 5, supra, Lake Carriers’ petition for recon- 
sideration of the Initial Decision was solely grounded on alleged 
changed circumstances. It accepted the carriers’ contention the 
proposed rates were merely “equivalent” to “lake-rail” trans- 
portation costs. 

** This summary is abstracted from Exhibit 1, the testimony of 
Ray H. Smith, Soo Line Vice President-Traffic, which is repro- 
duced in the appendix. 
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Nebraska and Colorado and (2) hard northern spring wheat, 
produced in the states of Minnesota, North Dakota, South 
Dakota and Montana. Wheat from the former area generally 
moves through the primary markets of Kansas City or Omaha. 
Hard northern spring wheat for milling at Buffalo moves 
through the primary market at Duluth, Minn. Historically, 
spring wheat purchased by Buffalo mills has moved beyond 
Duluth by water transportation on the Great Lakes. This trans- 
portation is exempt from Interstate Commerce Commission 
regulation under the bulk commodity exemption contained in 
Section 303, Part III of the Interstate Commerce Act. Prices 
for water transportation vary and fluctuate according to rela- 
tive supply of equipment and demand for transportation. 

The availability of this unregulated water transportation 
is the most important economic factor explaining Buffalo’s 
position as the nation’s ranking milling center. The milling 
capacity at Buffalo and the enormity of the eastern spring 
wheat flour market served by Buffalo result in a tremendous 
movement of spring wheat via lake vessels from the Twin 
Ports to Buffaio. As shown by Table 2 below, approximately 


47.5 million bushels cf wheat move annually from the Twin 


Ports to flour mills located on the Great Lakes via water 
transportation. Table 2 also demonstrates the extent to which 
the Buffalo mills dominate the market insofar as flour pro- 
duced from spring wheat is concerned. 
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TABLE 2 


Lake Shipments of Domestic Wheat From 


Duluth-Superior for Years Shown (in bushels) 


Year 


1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 


Buffalo Tonnage 


44,192,000 
51,826,000 
36,736,000 
40,730,000 
44,072,000 
43,814,000 
47,082,000 
45,058,000 


Total Tonnage 


46,979,000 
57,821,000 
40,810,000 
44,151,000 
48,310,000 
47,572,000 
47,714,000 
45,322,000 


Source: DULUTH BOARD OF TRADE ANNUAL REPORTS 


Prior to 1964 exempt water transportation charges were 
at such a level as to preclude rail carriers from participation 
in the transportation of wheat moving from Duluth to Buffalo. 
Rail carriers were a standby mode, occasionally moving nomi- 
nal tonnages during the winter months but only when winter- 
time demand for spring wheat exceeded prior estimates and 
flour mills could not await availabi,.ty of water transportation 
commencing in April of each year. 

In December, 1963, the single car all-rail wheat freight rate 
from Duluth to Buffalo was 72 1/2¢ per cwt., approximately 
three times higher than the average charge assessed by the 
exempt water carriers for transporting wheat between the 
same points. 

In January, 1964, intervenor Soo Line herein and others 


attempted to compete with the unregulated water carriers for 


a small portion of the wheat which historically had moved 
from Duluth to Buffalo via water. This competitive effort in- 
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volved publication of a unit train rate of 33 1/2¢ per cwt., ap- 


proximately 54 percent lower than the then existing single car 
rate. The publication included both the Twin Cities and the 
Twin Ports as origin areas. 

Before publishing the Buffalo unit train rate, the railroads 
made a thorough evaluation of total costs incidental to the 
transportation of wheat by water and they determined that 
a small portion of the Great Lakes tonnage could be diverted 
to rail movement, displacing some of the wheat which the 
millers were requested to store in Buffalo elevators during 
the season of each year when the Great Lakes were frozen 
over. The railroads realized at that time that they could not 
compete effectively with the unregulated water carriers for 
transportation of grain moving from Duluth to Buffalo during 
the navigation season. 

Effective January 8, 1964, the Soo Line and the Pennsy]l- 
vania Railroad Company published the unit trai:. rate referred 
to above in Soo Line Freight Tariff 526-B, I.C.C. 7633. This 
rate was the subject of numerous suspension petitions filed 
by many of the interests seeking suspension of the instant 
rate, and others. As previously noted, in the face of these pro- 
tests the Commission refused to suspend the Buffalo unit train 
rate and in Wheat in Multiple Car Shipments, Minn. & Wis. 
to Buffalo, Docket No. 34381 (unreported), the Commission 
found the Buffalo unit train rate was “just, reasonable and 
not otherwise unlawful.” 

The Buffalo unit train rate accomplished, in part, its limited 
purpose of displacing a portion of the winter storage wheat 
which had previously moved over the Great Lakes. Thus, to 
illustrate, during the years 1969-1973 an approximate average 
of 5.7 million bushels of wheat moved annually under the unit 
train rate. This volume was slightly less than the average 
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amount of wheat moved over the Great Lakes and held in 
winter storage during this three-year period. 

The Bufialo unit train rate fulfilled none of the dire predic- 
tions of those seeking its suspension that its publication would 
destroy the shipping capacity of Great Lakes carriers, would 


cause widespread unemployment and would entirely disrupt 


the eastern territory marketing of flour produced in eastern 
and central United States regions. 

To the contrary, the facts are: 

(1) The Buffa! train rate has moved an average of 
6.7 million bushels of grain per year which would otherwise 
move by water, approximately 8.7% of the 65,000,000 bushels 
of grain moving annually over the Great Lakes in domestic 
service. The Martins Creek unit train rate will move an addi- 
tional 3.5 million bushels of wheat which wouid otherwise 
move in unregulated vessels to Buffalo. Again, this represents 
approximately 34. of the total domestic grain tonnage moving 
annually over the Great Lakes and belies the suggestion of un- 
regulated water carrier interests that the Martins Creek rate 
will cripple their capacity to move grain and other exempt 
commodities and that thousands of Buffalo based laborers will 
lose employment. 

(2) Because the Buffalo unit train rate merely met the 
alternative costs available to Buffalo mills by unregulated car- 
riage there is no way it could have affected the market price 
of flour laid down in New York, Philadelphia, and other large 
eastern population centers. The Buffalo millers’ ability to mar- 
ket flour at a given price level was determined primarily by 
their water transportation costs and the sole question raised 
by publication of the Buffalo unit train rate was whether or 
not a small portion of that traffic would move pursuant to a 
regulated unit train rate, reflecting approximately the same 
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costs as those involved in lake transportation and winter 
storage of Duluth wheat. 

The Buffalo unit train tariff has remained in effect in sub- 
stantially the same form as originally published, but expanded 
to include other small grains, for approximately ten years. The 
present rate at the Ex Parte 299 level in effect on November 
1, 1973 was 43¢ per cwt.* 

The proposed Martins Creek rates were patterned, as closely 
as circumstances would permit, after the Buffalo rate. At the 
88¢ level in effect during the Great Lakes non-navigation sea- 
son (December 15 through March 31) the proposed rates pre- 
cisely meet the costs which ConAgra incurs in moving wheat 
from the Twin Ports or Twin Cities via the Buffalo unit train 
rate (43¢ per cwt.), the Buffalo elevation cost (5¢ per cwt.) 
and the Erie’s five car rail rate from Buffalo to Martins Creek 
(40¢ per cwt.). 


The proposed rates, at the 72.25 cent level, meet as precisely 


as can be calculated the costs which ConAgra would incur dur- 
ing the Great Lakes navigation season in moving wheat via 
exempt water carriers from Duluth to Buffalo (26¢ per cwt.), 
suffalo elevation costs (5 cents per cwt.) and the Buffalo- 
Martins Creek five car rate (40 cents per cwt.). The proposed 
rates at either the 72.25¢ or the 88¢ level exceed ConAgra's 
alternative costs if the Buffalo-Martins Creek movement is 
handled by exempt motor carriers. 

The essential positions urged upon the Commission by vari- 
ous protestants during the course of the hearings are briefly 
and accurately summarized in the Initial Decision at 346 
1.C.C. 829, as follows: 

“* Actually. the great preponderance of wheat shipped to Buffalo by 


unit train during the 1973-4 shipping season moved at 4l¢ per 
cwt. (See Appendix, Tr. 1188.) 
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DISCUSSION AND CONCLUSIONS 
“This proceeding pits respondent rail carriers and the 
supporting shipper against six flour mills, a large rail 
carrier, a group of water carriers operating on the Great 
Lakes, port and commercial interests at Duluth and Buf- 
falo, and the Chicago Board of Trade. At issue is a unit 
train rate on wheat from Twin Ports and Twin Cities to 


Martins Creek, Pa., which protestants collectively see as 


depleting the net revenue position of respondent Erie, 
hurting the flour mills protestants in the sale of flour in 
the eastern marketing area, worsening the financial 
plight of the eastern railroads, destructive of the inherent 
advantage of water transportation on the Great Lakes 
and of the ports and communities which are sustained 
by this mode of service, prejudicial to Twin Ports and 
preferential of Twin Cities, and violative of section 4(1) 
in that the proposed rates are not made applicable at the 
intermediate origin of Chicago. The one issue pressed by 
most protestants, but in particular by the flour mills who 
devoted more than half of their lengthy brief to the sub- 
ject, is that under the proposed rates Erie will be compet- 
ing against itself and, taking into account all evidence 
of record, respondent will be worse off financially if the 
proposed rates are approved than it would be without 
them. 

“From the opening of the Martins Creek mill in May 
1973* ConAgra has obtained wheat from two elevators 
in Buffalo.” 


* At pages 11-12 of its brief, S@E Shipping, erroneously implies 
that ConAgra’s Martins Creek mill didn’t open until the 
proposed rates became effective on June 1, 1974. 
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While the record in the Commission proceedings was 
voluminous, as previously noted, only two verified statements 
were submitted by parties actually or purportedly represented 
by or affiliated with State of New York* and S&E Shipping. 
These statements, identified as Exhibits No. 6 and No. 29** 
are reproduced in their entirety in the appendix. 

After affording all parties an opportunity to file briefs, 


9 


Division 2 of the Commission rendered its Initial Decision on 


July 18, 1974. As previously noted that Decision found the 


summer and winter rates from the Twin Perts and the winter 
rate from the Twin Cities to be lawful. Two of the 8 members 
of Division 2 made a contrary finding with respect to the sum- 
mer rate from the Twin Cities.*** Subsequently, New York and 
the Rock Island Railroad were permitted to intervene in these 


*While New ork states in Part VII of its brief to the Court that 
it “stands in parens patria to the vessels calling at ports in New 
York State and the millers located in New York state .. .”, in 
fact New York is only uthori | to represent 

“the Mayor of the City Buffalo, the County of Erie, the 
Niagara Frontier Transportation Authority, an agency of the 
State of New York, and the Buffato Area Chamber of Com- 
merce. 

“The limited resources of those parties and their many re- 
sponsibilities in the many other matters makes unfeasible 
their further active participation in this proceeding. There- 
fore, the State of New York, as parens patria has undertaken 
to represent their interests, which in this case are the inter 
ests of the State as a whole. The intervention of the State of 
New York will prejudice no one, since the State will not in any 
way broaden the issues in this proceeding and other petitions 
for reconsideration will be filed.” (New York's Petition for 
Leave to Intervene in the Commission proceedings, No. 160, 
CIR). 

** Exhibit 29, offered by Lake Carriers’ Conference, is reproduced 
because No. 83, CIR alleges that S&E Shipping is a member of 
that Association. 

*** Commissioner Hardin dissented from this holding, Stating: “I dis- 
agree with the majority's holding that the maintenance of identi- 
cal rates from the Twin Ports and Twin Cities to Martins Creeks 
during the open navigation season is unduly preferential to in- 
land points and unduly prejudicial to Twin Ports, or is otherwise 
unlawful.” (346 1.C.C. 856) 


16 


proceedings and to petition the Commission for reconsidera- 
tion of the July 18, 1974 order and Pennsylvania was per- 
mitted to intervene and reply to New York’s petition. 

The August 5, 1975 order of the Commission’s Division 2, 
“acting as an Appellate Division,’ (No. 158, CIR) unanimous- 
ly affirmed the Initial Decision finding that the rates from 
the Twin Ports and the winter rate from the Twin Cities to 
Martins Creek were lawful and unanimously granted the peti- 
tions for reconsideration filed by railroad respondents, 
ConAgra and Rock Island, for reconsideration of the lawful- 
ness of the summer rate from the Twin Cities ‘‘on the present 
record’. As shown by the Commission’s Certified Index of the 
Record, no petitions for reconsideration of the Commissgion’s 
August 5, 1975 order were filed by any party to the Commis- 
sion’s proceeding. 

By Report and order decided January 27 and served Febru- 
ary 11, 1976 Division 2, again “acting as an Appellate Divi- 
sion’* unanimously agreed with the carriers’ and ConAgra’s 
contention that the Initial Decision “erred in finding the 
proposed unit-train rate applicable from the Twin Cities dur- 
ing open navigation season to be unlawful’ (351 I.C.C. 473) 
and it adopted ultimate findings reversing that part of the 
Initial Decision. 

New York’s Petition for review of the Commission’s Febru- 
ary 11, 1976 order was timely filed under $2344 of Title 28, 
U.S.C. 


* At the time the Initial Decision was r@éndered Commissioners 
Brown, Hardin and Clapp cor prised the membership of Division 
2. The August 11, 1975 order and the February 11, 1976 order 
were decided by Commissioners Brown, MacFarland and Corber, 
the then current members of Division 2. Mrs. Brown was the only 
Commissioner serving on Division 2 throughout the proceedings 
below. 
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Il. RENEWAL OF MOTION TO PARTIALLY DISMISS PETITION 
FOR REVIEW 


On May 28, 1976 Soo Line and ConAgra filed with the Court 
a motion to dismiss that part of New York’s Petition which 
sought judicial review of the Commission’s Initial Decision 
served July 18, 1974 and the August 5, 1975 order issued by 
Division 2 in an Appellate capacity. Memoranda supporting 
and opposing said motion were filed and the motion was orally 
argued before the Court on June 15, 1976. 

At the conclusion of the oral argument the Court denied the 
motion to dismiss without prejudice to renewing the same in 
these intervenors’ brief and at the time of ora] argument on 
the merits. 

Intervenors Soo Line and ConAgra respectfully renew 
their motion, pursuant to Rule 27 (a) of the Federal Rules 
of Appellate Procedure, for an order dismissing the Petition 
insofar as it seeks review of: 

(1) The order of respondent, Interstate Commerce Com- 
mission, served July 18, 1974. This was not a final order with- 
in the provisions of 28 U.S.C., §2344, and as such this Court 
is without jurisdiction pursuant to the provisions of 28 U.S.C. 
$2342 (5). 

(2) The order of respondent, Interstate Commerce Com- 
mission, served August 5, 1975. This was a fina! order within 
the provisions of 28, U.S.C. $2344, and as such the petition 


for review of this order is in contravention of the provisions 
of 28 U.S.C. $2344, which requires the filing of a review peti- 
tion within 60 days after entry of such an order. Consequently, 
New York’s petition only vests this Court with jurisdiction 
to review the lawfulness of the summer rate from the Twin 
Cities to Martins Creek, the only rate dealt with in the Com- 
mission’s 1976 decision. 
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IV. ARGUMENT SUPPORTING MOTION TO PARTIALLY DIS- 
MISS REVIEW PETITION 


A. Introduction. 


Since February 1, 1975 judicial review of Interstate Com- 
mission orders and decisions has been governed by the Hobbs 
Act, 28 U.S.C. $2321. §2344 of Title 28 provides for judicial 
review of ‘‘a final order reviewable under this chapter”. (Em- 
phasis supplied). The second sentence of §2344 states: 

“Any party aggrieved by the final order may, within 
60 days after its entry, file a petition to review the order 
in the Court of Appeals wherein venue lies.” 


The $2344 mandate that review petitions be filed within 
sixty days of the entry of a final order is clearly jurisdictional. 
In Microwave Communications, Inc. v. F.C.C., 515 F.2d 385 
(1974), the United States Court of Appeals, District of Colum- 
bia Circuit, denied a motion to dismiss a petition for review 
which was filed with the court more than sixty days after 
“public notice” of the order had been given by the FCC, but 
less than sixty days after the complete text of the order be- 
came available to the litigants. However, the Court stated, at 
515 F.2d 388-9: 

“A petition for review of an order which the Com- 
mission declines to rehear must be filed within 60 days 
after ‘public notice’ of the order or orders disposing of 
all petitions for rehearing.’ (Emphasis supplied). 

“Jurisdiction to review Section 402 (a) orders must 

re a's be invoked by a petition for review,'** and the petition 


15* “Jurisdiction is invoked by filing a petition as provided by 
section 2344 of this title.” 
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must meet specified requirements,'"* one of which is 
timeliness of filing.'**” (Emphasis supplied). 


16*.17* Footnotes omitted. 


In Public Service Com’n of N.Y. v. F.P.C., 284 F.2d) 200 
(1960) the United States Court of Appeals, District of Colum- 
bia Circuit, denied the New York Commission’s petition for 
review under the following circumstances: 

New York’s petition for intervention in the FPC proceed- 
ings was denied by the Commission on March 26, 1959. Sub- 
sequently, following the issuance of a final order in the pro- 
ceeding which was adverse to the New York Commission’s 
interest, New York renewed its application for intervention 
and also sought reconsideration of the last order. The F.P.C. 
rejected those applications and the New York Commission, 
within 60 days of the final FPC order, petitioned for review. 
In dismissing the petition for review, the Court stated, at 284 
F.2d 204: 

“We think a would-be intervenor is aggrieved, within 
the meaning of the statute, when its application to inter- 
vene is denied. It is true that he is not then aggrieved in 
the sense that a determination has been made on the 
merits contrary to his interests. But he most certainly 
is aggrieved in the sense that his right to represent his 
interests before the Commission has been finally deter- 
mined.** 

“[3] It follows ... that the New York Commission 
had a right to petition for review of the order of March 
26th, which was the order which finally denied its appli- 
cation for intervention and denied reconsideration there- 
of. Since it had a right to file a petition at that point, the 


4*.5* Footnotes omitted. 
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statute limited to 60 days the period within which it must 
exercise that right. Its failure to file such a petition was 
not rectified by ihe later renewal of the application to 
intervene and the petition to review the rejection of that 
application.°* (Emphasis supplied). 


In responses which New York and S & E Shipping filed in 
opposition to these intervenor’s jointly sponsored motion to 
partially dismiss and in their oral argument to the Court, both 
parties conceded that the Commission’s July 18, 1974 and 
August 5, 1975 orders were not judicially reviewable. New 
York’s answer states: 

“It is a procedural order served August 5, 1975 that 
intervenors sgek to promote as a final order of the Com- 
mission’’, and 

“Admittedly the order served July 18, 1974 was not 
a final order”. (pp. 1-2) 


While New York’s contention the August 5 order was merely 
procedural is clearly incorrect, the Court’s jurisdiction to re- 
view said order could not be invoked by New York’s petition 
for review which was filed March 28, 1976, over seven months 
after its “entry” by the Commission.* 

The critically important issue which the court must resolve 


in disposing of the motion to partially dismiss is: which of 
the four rates found lawful by the Commission in the Martins 
Creek case is New York entitled to have judicially reviewed 
hy this Court. The answer to that question must be found by 
determining when the Commission’s orders as to specific rates 


became administratively final. 


* Categorically. a review petition filed with this Court on March 
28, 1976 does not vest the Court with power to review any ICC 
order entered more than 60 days prior thereto. 


21 


B. The August 5, 1975 Order was Administratively Final with 
Respect to the Rates Therein Found Lawful. 


The Commission’s General Rules of Practice are published 
in Part 1100 of the Code of Federal Regulations. §1100.101 
(a) (2) and (8) provide: 

“(2) Administrative finality of division and employee 
board decisions. All decisions, orders, or requirements 
of a division of the Commission in any proceeding shail 
be considered administratively final, except those in- 
volving issues of general transportation importance, those 
wherein the division reverses, changes, or modifies a 
prior decision by a hearing officer, and those wherein the 
initial decision is made by a division: Provided, however, 
That this subparagraph shall not preclude the seasonable 
filing of a petition for relief under paragraphs (b) and 
(c) of this section, to be considered and disposed of by 
the division or appellate division which made the deci- 
sion, order, or requirement as to which relief is sought. 
Decisions of an employee board, whether original or on 
review, are not administratively final. Such employee 
board decisions shall be subject to review by an appropri- 
ate appellate division of the Commission upon the filing 
of a timely petition in accordance with these rules of prac- 
tice.” 

(3) Limitations on petitions for review of division 
decisions. Pursuant to authority granted in section 17(6) 
of the Interstate Commerce Act, the right apply to the 
entire Commission for rehearing, reargument, or recon- 
sideration of a decision, order, or requirement of a divi- 
sion of the Commission in any proceeding shall be limited 
and restricted to those proceedings in which the entire 
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Commission, on its own motion, determines and an- 
nounces that an issue of general transportation impor- 
tance is involved. In proceedings in which no such an- 
nouncement has been made, but in whi’. a division 
reverses, changes, or modifies a prior decision by a hear- 
ing officer or where the initial decision is made by a divi- 
sion, a petition to the same division for rehearing, reargu- 
ment, or reconsideration of its decision will be permitted 
and will be considered and disposed of by such division 
in an appellate capacity and with administrative finality.” 
(Emphasis supplied.) 


The Commission’s August 5, 1975 order, as previously noted, 
affirmed its prior July 18, 1974 order in all respects so far 
as the winter rate from the Twin Cities and the winter and 
summer rates from the Twin Ports were concerned. Thus, 
under $1100.101 (a) (2) and (3) the August 5 order was ‘“‘ad- 
ministratively final” as to those rates, even though concur- 
rently the proceeding was reopened on the present record to 
consider the lawfulness of the summer rate from the Twin 


Cities. The Commission would have summarily rejected any 
further petition fcr reconsideration, had one been filed. The 
Commission's rules simply do not permit such a filing.* 

In State of Arizona v. United States, 220 F.Supp. 337 
(1963), wherein this precise point was discussed, the United 


States District Court for Arizona reviewed a final I.C.C. order 
authorizing the Southern Pacific Co. to abandon a Branch line. 


*Bven assuming arguendo, as petitioner contends, the order was 
not administratively final, petitioner would still be foreclosed 
from obtaining review by this Court by virtue of the fact that 
reconsideration of the order was never sought, since Section 
17(9) of the Interstate Commerce Act [49 U.S.C. 17(9)] requires 
that such reconsideration be sought before judicial review can 
be obtained. (See Transit Homes, Inc. v. U.S., 299 F.Supp. 950, 956 
(D.S.C. 1969) ). 
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The party seeking review of the Commission order simultane- 
ously petitioned the entire Commission for reconsideration 
of the same order. As shown by the Court's opinion, at 220 
F.Supp. 339-40, the petition for reconsideration was not ac- 
cepted for filing by the Commission: 
“The present suit was filed by plaintiffs in this court 
on December 18, 1961. Simultaneously, plaintiffs at- 
tempted to file a petition for reconsideration with the 


Commission of the decision of Division 3. The petition 


was received at the Commission on December 18. The 
copies of the petition were returned to counsel for plain- 
tiffs by the Secretary of the Commission who stated that 
the decision of Division 3 had become administratively 
final pursuant to Rule 1.101 of the Commission’s Generai 
Rules of Practice. The Secretary further expiained his 
action in a letter to Mr. Daniel Moore, counsel for plain- 
tiffs, of January 10, 1962, stating in pertinent part: 
“As you know, the Commission declined to declare 
this proceeding as one of general transportation im- 
portance, and the initial decision herein was made by 
a hearing examiner rather than by the Division. As you 
will also note, by comparing the report and recom- 
mended certificate of the hearing examiner with the 
report and certificate of the Division, there were no re- 
versals, changes, or modifications of any of the hearing 
examiner’s conclusions, or of his ultimate decision, by 
the Division. Such changes or modifications as were 
made by the Division were only minor in nature and 
were actually made only to the hearing examiner’s 
statements of fact. They were of such nature as to have 
no material effect upon his decision, which was con- 
curred in without modification by the Division. 
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ee 


Inasmuch as the General Rules of Practice provide 
for the administrative finality of the Division’s deci- 
sions, there is no necessity for the Division to announce 
such fact in each individual decision. 
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In view of the facts that the proceeding has not 


been declared to be of general transportation impor- 


tance, there was no reversal, change, or modification 
of the hearing examiner’s decision, and the initial deci- 
sion was not made by the Division, the Division's deci- 
sion is administratively final, as provided for by the 
Commission's General Rules of Practice and I am with- 
out authority to accept the petition for reconsideration. 
Accordingly, I had no alternative to returning the peti- 
tion to Mr. Blaine as an enclosure to my letter to him 
of December 20, 1961.’’’ (Emphasis supplied.) 


C. An “Administratively Final’ Order Need Not Be the Last 
Order Issued By the Commission in a Given Proceeding. 


The Interstate Commerce Commission has many ‘‘ongoing” 
proceedings wherein specific final orders are rendered from 
time to time but the proceedings remain open indefinitely. 
Thus, for example, Ex Parte No. 241, Investigation of Ade- 
quacy of Railroad Freight Car Ownership, Car Utilization, 
Distribution, Rules and Practices has been pending before the 
Cominission for at least 12 years. The proceeding is still active, 
the Commission presently having under consideration pro- 
posed rules and regulations which would require specific rail- 
roads to acquire thousands of freight cars. However, a par- 
ticular final order of the Commission in Ex Parte No. 241, 
rendered August 21, 1969, has been judicially reviewed.* See 


* This decision is reported in 335 ICC 264. 
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United States v. Alle ghany-Ludlum Steel, 406 U.S. 742 (1971). 
Many other examples of this type of ongoing ICC proceedings, 
involving freight rates, per diem charges, services, etc. eould 
be cited, wherein particular orders were judicially reviewed 
while the proceedings remained open, 


The Martins Creek unit train rate case was also an ongoing 


proceeding as of August 5, 1975, although the Commission’s 
order of that date was administratively final as to three of 
the four rates involved in the proceeding. 

In Rochester Telephone Corp. v. United States, 307 U.S. 125, 
131-132 (1939), the Supreme Court held that while a mere 
“abstract declaration” on some issue by the Commission may 
not be judicially reviewable, an order that determines a “right 
or obligation” so that “legal remedies” will flow from it is re- 
viewable. See also Pennsylvania R. Co. v. United States, 363 
U.S. 202, 205 (1959). 

In North American Van Lines, Inc. v. 1.C.C., 386 F. Supp. 
665 (1974), the Plaintiff sought a writ of mandamus to re- 
quire the Interstate Commerce Commission to rule on its pend- 
ing applications for motor carrier certificates of public con- 
venience and necessity. The Indiana District Court held that 
while the Commission may hold certain applications for new 
authority in abeyance pending a fitness investigation, the 
Commission did not have power to institute a rule withholding 
all certificate applications any time and every time that there 
is a carrier investigation pending, regardless of facts concern- 
ing the individual application. The Court stated, at 386 F. 
Supp. 684: 

“The final criteria which the plaintiff seeking a man- 
damus remedy in this case must meet is that concerning 
what is usually termed the ‘exhaustiun of administrative 
remedies’... . 
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“The present action is unusual, however, because de- 
fendant Commission is not making the ‘exhaustion of ad- 
ministrative remedies’ argument in the usual sense that 
plaintiff should await the final administrative outcome 
in the certificate application cases before obtaining judi- 
cial review, This, of course, would not be a proper argu- 
ment when administrative delay is itself claimed to be 
the source of tne injury alleged. (Citation omitted). As 
the Commission concedes in its posthearing brief, an 
interlocutory decision to delay must be appealable with- 
out awaiting the ultimate Commission decision if the ag- 
grieved party is to realistically have an adequate remedy. 
See L. Jaffe, Judicial Control] of Administrative Action 
426-32 (1965).” 


In Fidelity Television, Inc. v. F.C.C., 502 F.2d 443 (1974), 
the United States Court of Appeals, District of Columbia Cir- 
cuit, considered the reviewability of an FCC order in the light 
of a statutory provision that ‘“[a]gency action made review- 
able by statute and final agency action for which there is not 
adequate remedy in 2 court are subject to judicial re- 
view ...” The Court in affirming Fidelity’s right to review 
stated, at 502 F.2d 448: 

“T1] The principle of finality in administrative law 
is not . . . governed by the administrative agency’s char- 
acterization of its action, but rather by a realistic assess- 
ment of the nature and effect of the order sought to be 
reviewed.24* Hence, ‘a final order need not necessarily 
be the very last order’ in an agency proceeding,*** but 
rather, is final for purposes of judicial review when it 


24* Citing IJsbrandtsen Co. v. United tSates, 211 F.2d 51. 55, 
Cert. denied, 347 U.S. 990. 
25* Footnote omitted. 
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‘imposes[s] an obligation, den[ies] a right, or fix[es] 
some legal relationship as a consummation of the admin- 
istrative process.?°* The Commission’s appraisal of its 
order ignores these principles and the immediate and con- 
tinuing impact of the order on Fidelity.” 


26* Footnote omitted. 


In Isbrandtsen Co. v. United States, 211 F.2d 51, 55 (1954), 
the United States Court of Appeals, District of Columbia Cir- 
cuit, stated: 

“This court has jurisdiction to 1eview only final orders 
of the Board.'** Whether or not the statutory require- 
ments of finality are satisfied in any given case depends 
not upon the label affixed to its action by the adminis- 
trative agency, but rather upon a realistic appraisal of 
the consequences of such action. ‘The ultimate test of re- 
viewability is not to be found in an overrefined technique, 
but in the need of the review to protect from the ir- 
reparable injury threatened in the exceptional case by 
administrative rulings which attach legal consequences 
to action taken in advance of other hearings and adjudi- 
cations that may follow, the results of which the regula- 
tions purrort to control,’ 1** Thus, administrative orders 
are ordinarily reviewable when ‘they impose an obliga- 
tion, deny a right, or fix some legal relationship as a con- 
summation of the administrative process.’!* Under this 
test, a final order need not necessarily be the very last 
order.”'** (Emphasis supplied.) 


14*.17* Footnotes omitted. 


The Court’s definition of “finality” in the Jsbrandtsen case 
has been followed in other circuits. See Lee v. Federal Mari- 
time Board, 284 F.2d 577, 580 (1960) (Ninth Circuit). See 
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also Mt. Sinai Hospital of Greater Miami, Inc, v. Weinberger, 
D.C. Fla., 376 F. Supp. 1099 (1974), reversed on other grounds 
at 517 F.2d 329. In the Mt. Sinai case the Court stated, at 376 
F. Supp. 1118: 

“Tn accord with the presumption of reviewability man- 
dated by the APA, ‘[t]he cases dealing with judicial re- 
view of administrative actions have interpreted the ‘fi- 
nality’ element in a pragmatic way.’ Abbot Laboratories 
v. Gardner, 387 U.S. at 149. In keeping with this func- 
tional approach, an agency order need not be the very last 
administrative ruling in order to be deemed a ‘final’ one. 
Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 293, 
211 F.2d 51, cert. denied sub nom. Japan-Atlantic & Gulf 
Conf. v. United States, 8347 U.S. 990, 74 S.Ct. 852, 98 
L.Ed. 1124 (1954). Moreover, it is not the label affixed 
to its action by an agency that is determinative of finali- 
ty, but a realistic appraisal of the consequences of exercis- 
ing jurisdiction tu permit appeal. Jsbrandtsen Co. v. 
United States, 211 F.2d at 55.” (Emphasis supplied.) 


The foregoing argument was set forth virtually verbatim 
in the memorandum supporting intervenors’ initial motion to 


partially dismiss. New York’s memorandum responded thereto 


with the blanket assertion that “Intervenors ‘te no cases in 
point” (page 4). New York proceeded in its norandum to 
cite Microwave Communications, Inc. v. F.C.C., 515 F.2d 385, 
388 (U.S.C.A., District of Columbia 1974) and American Civil 
Liberties Urion v. F.C.C., 486 F.2d 411 (N.S.L.A. District of 
Columbia) decided by the United States Court of Appeals for 
the Distr'ct of Columbia, to rebut our movants. New York’s 
reliance on these decisions is totally misnlaced. In both cases 
the Court relied upon the specific provisions of the Communica- 
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tions Act, 47 U.S.C. $405, which provides that “the time with- 
in which a petition for review must be filed in a proceed'ng 
to which $402(a) of this Title applies shall be computed from 
the date upon which public notice is given of orders disposing 
of all petitions for rehearing filed with the Commission.” 
(Emphasis supplied). 

Neither the Interstate Commerce Act nor the statutes gov- 
erning review of I.C.C. orders contains a similar limitation. 
As the preceding section of this argument demonstrates, if 
such limitation did exist, review of many I.C.C. final orders 
would be delayed for many years and in some instances would 
never occur. 

Despite the Communication Act’s limitation on judicial re- 
view the United States Court of Appeals for the District of 
Columbia in the Fidelity Television case, supra, refused to dis- 
miss a petition to review an F.C.C. “fina!’’ order which was 
not the Commission’s “last” order. 

The only other case cited in New York’s responding memo- 
vandum is Wilson v. United States, 114 F.Supp. 814 (1953). 
In that case, wherein a litigant sought to annul an I.C.C. order 
Genying a certificate of convenience and necessity, a Missouri 
United States District Court stated that ‘the only issue that 
can legally be adjudicated in this review proceeding is: are 
the findings and order of the Commission supported by sub- 
stantial evidence.” The case had nothing tu do with questions 
of administrative finality or judicial reviewability. 

The only other argument which New York made in its re- 


sponse to intervenor’s memorandum to the Court is that accep- 


tance of our position would result in piecemeal judicia! review 
of Commission orders. The simple answer to that contention 
is that the law requires piecemeal review when the Commis- 
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sion deals with a case in a piecemeal fashion, issuing more 
than one administratively final order in the case. 


D. Administratively Final Orders and Decisiens of the Interstate 
Commerce Commission are “Reviewable” Orders and Deci- 
sions. 


During the course of argument on the motion to partially 
dismiss New York’s review petition Judge Mansfield raised 
the question, not discussed in any of the memoranda sub- 
mitted to the Court, whether an administratively final I.C.C. 
order was necessarily an order which was ripe for judicial re- 
view. The answer to the question is “yes”. 

49 U.S.C. §17(7) provides: 

“Tf after rehearing, reargument, or reconsideration 
of a decision, order, or requirement of a division, an indi- 
vidual Commissioner, or board it shall appear that the 
original decision, order, or requirement is in any respect 
unjust or unwarzanted, the Commission or appellate divi- 


sion may reverse, change, or modify the same accordingly. 


Any decision, order, or requirement made after :ehearing, 
reargument, or reconsideration, reversing, changing, or 
modifying the original determination shall be subject to 
the same provisions with respect to rehearing, reargu- 
ment, or reconsideration as an original order.” 


In the Commission’s August 5, 1975 order, Division 2, acting 
in an appellate capacity, did not reverse, change or modify the 
prior Tivision 2 determination that the unit train rates from 
the Twir Ports and the summer rate from the Twin Cities to 
Martins Creek were lawful. Rather, it denied the three peti- 
tions for reconsideration of the Initial Decision which had 
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been filed by protestants “because sufficient grounds have 
not been presented to warrant granting the actions sought’. 
Title 49 § 17(9) provides: 

“When an application for rehearing, reargument, or 
reconsideration of any decision, order, or requirement 
of a division, an individual Commissioner, ov a board with 
respect to any matter assigned or referred to him or it 
shall have been made and shall have been denied, or after 
rehearing, reargument, or reconsideration otherwise dis- 
posed of, by the Commission or an appellate division, a 
suit to enforce, enjoin, suspend, or set aside such deci- 
sion, order, or requirement, in whole or in part, may be 
brought in a court of the United States under those provi- 


lle cnt hace babar Sr et athe eet 
sions of law applicable in the case of suits to enforce, en- 


join, suspend, or set aside orders of the Commission, but 
not otherwise.” (Underscoring and emphasis supplied.) 


With respect to the three rates found lawful by Division 2 
therein, the August 5, 1975 order was clearly reviewable under 
$17(9) of the Interstate Commerce Act. 

In Smyth v. United States, 293 F.Supp. 387 (1968) the Dis- 
trict Court for the Western District of Washington, Northern 
Division, reviewed an J~terstate Commerce Commission order 
denying a motor carrier control application. The Commis- 
sion’s decision indicated the denial was without prejudice to 
a later application for approval of such acquisition. The Court 
stated, at 293 F.Supp. 388: 

“Under § 17(9) of the Interstate Commerce Act, 49 
U.S.C. § 17(9), and the rules and regulations promulgated 
thereunder, 49 C.F.R. § 1.101(a) (2) and (3), the denial 
of the petition for reconsideration by Division 8, acting 
as an Appellate Division, disposed of the Commission pro- 
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ceedings with administrative finality and exhausted the 
administrative remedies of the plaintiffs before the Com- 
mission. That the plaintiffs can bring no more action be- 
fore the Commission which would, or may, result in the 
approval of the instant application for the Martin acquisi- 
tion is clear. The holding by the Commission that the de- 
nial was without prejudice to a later application for ap- 
proval of acquisition of A. World and Martin in no way 
affects the finality of the action taken on the petition be- 
fore it exclusively concerning the acquisition of Martin. 
Therefore, the plaintiffs have standing under the Admin- 
istrative Procedure Act and the Interstate Commerce Act 
to bring this action.” (Emphasis supplied.) - 


In Meat Packers Express, Inc. v. United States, 244 F.Supp. 
642 (1965) the United States District Court for Nebraska re- 
viewed an I.C.C. order denying a motor carrier application 
for a certificate of public convenience and necessity. An inter- 
vening defendant urged the Court not to review the Commis- 
sion’s order because the applicant, prior to seeking review, 
had failed to file a petition under §1.101(a) (4) of the Com- 


mission’s General Rules of Practice seeking a finding of an 


issue of general transportation importance. The Court dis- 
agreed, stating at 244 F.Supp. 642: 

“The record before this court is sufficient to entitle 
plaintiff to a review of the Commission’s order, and addi- 
tional efforts directed toward securing a rehearing before 
the entire Commission were unnecessary insofar as ex- 
haustion of administrative remedies is concerned. Fol- 
lowing the hearing examiner’s report and recommended 
order wherein it was concluded that the granting of the 
authority sought by plaintiff would not be consistent with 
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the public interest and the national transportation policy, 
exceptions thereto were filed on behalf of the plaintiff. 
On September 25, 1963 the Commission, Division 1, 
entered its order which affirmed and adopted the findings 
and conclusions of the examiner and denied the plaintiff’s 
application. The proceeding before the Commission and 
its order were administratively final; no further action 
was required of plaintiff. Malone Freight Lines, Inc. v. 
United States, 204 F.Supp. 745 (N.D.Ala.1960); State 
of Arizona v. United States, 220 F.Supp. 337 (D.Ariz. 
1963).” 


Transamerican Freight Lines, Inc. v. United States; 258 
F.Supp. 910 (1966) contains a detailed review of §17 of the 
Interstate Commerce Act and of the legislative history leading 
to its enactment in 1958. In its opinion the statutory three 
judge Court for the United States District Court of Delaware 
concluded that “under the Interstate Commerce Act the Com- 
mission has no power to review an appellate division decision, 
even if the proceeding does involve an issue of general trans- 
portation importance.” (258 F.Supp. 913). 

Specifically construing §17(9) of the Act, the Court stated: 

“Subparagraph (9) not only requires the exhaustion 
of all administrative remedies, but it specifies the point 
at which all administrative remedies have been exhausted. 
When the decision complained of is rendered by a “divi- 
sion, individual cor sioner, or board,” the administra- 
tive remedy is exhausted when an application for recon- 
sideration had been denied or otherwise disposed of by 
the ‘Commission or an appellate division,’ depending upon 


whether the Commission has retained the application 
or has referred it to an appellate division. The denial 
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of the application by either terminates all of a litigant s 


rights before the Commission. Therecfter his only remedy 


lies in the courts.” 258 F.Supp. 910 (Emphasis supplied). 


The Court in the Transamerican case even concluded that 
§10i(a) (4) of the Commission’s General Rules of Practice, 
affording parties an opportunity to fi's a petition seeking the 
Commission to declare a case to have general transportation 
importance, is violative of $17(9) of the Act. While this Court 
might disagree with that conclusion, the Transamerican 
Freight Lines holding that administratively final orders are 
reviewable is unassailable. 

This brings us to a consideration of Resort Bus Lines, Inc. 
v. 1.C.C., 264 F.Supp. 742 (1967). This case was decided by 
a special three-judge court in the United States District Court 
for the Southern District of New York, with the opinion writ- 
ten by the present Senior Circuit J::dge cf this Court. 

In the Commission proceedings which were reviewed by the 
Court in the Resort case, an applicant secking interstate bus 
authority received a favorable hearing examiner’s recom- 
mended report which was subsequently reversed by Review 
Board No. 3. The applicant filed a petition for “review” of the 
Board’s decision (see 264 F.Supp. 744, Footnote 3) which was 
“summarily affirmed in April, 1965 by Division 1 of the Com- 
mission acting as an Appellate Division” (ibid). Subsequently, 
the Division entertained a petition for reconsideration of the 
April, 1965 order and concluded the authority sought by the 
applicant was required by the public convenience and neces- 
sity. Resort’s petition for reconsideration of that order was 
denied in August, 1966 and it subsequently sought judicial re- 
view to have the Commission’s final order enjoined and set 
aside. 
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Referring to sections 17(6)* and 16(6) of the Interstate 
Commerce Act, the Court stated at 264 F.Supp. 745: 

“These provisions have been interpreted as giving the 
Commission continuing jurisdiction to suspend, recon- 
sider or modify its orders, see e. g., Alamo Express, Inc. 
v. United States, 239 F.Supp. 694 (W.D.Tex.), aff’d per 
curiam, 382 U.S. ‘9, 86 S.Ct. 83, 15 L.Ed.2d 14 (1965) ; 
United States v. Interstate Commerce Commission, 221 
F.Supp. 584 (D.D.C. 1963), even in the absence of a peti- 
tion for reconsideration, see Sprague v. Woll, 122 F.2d 
128 (7th Cir. 1941), cert. denied, 314 U.S. 669, 62 S.Ct. 
131, 86 L.Ed. 535 (1942). And the Supreme Court has 
stated that “the certificate is the final act or order that 
validates the operation. Until its form and content are 
fixed by delivery to the applicant, the power to frame it 
in accordance with statutory directions persists.” United 
States v. Rock Island Motor Transit Co., 340 U.S. 419, 
448, 71 S.Ct. 382, 398, 95 L.Ed. 391 (1951). 

“(4] We can see no reason why, if the Commission 
possesses this continuing jurisdiction, an Appellate Divi- 
sion doing the work of the Commission at least should 
not have the same power. The Appellate Division is mere- 
ly sitting in lieu of the full Commission for reasons of ad- 
ministrative efficiency, in the manner that a panel of a 
Court of Appeals, instead of the entire contingent of 


judges of the Court, is authorized to decide appeals. More- 


over, it is in the best interests of judicial economy and 
agency responsibility to allow the Appellate Division to 


* The Court's Footnote No. 5 at 264 F.Supp. 745 refers to the legis- 
lative history of Section 17 set forth in the Transamerican Freight 
Lines case, and its holdings concerning Rule 101(a)(4) of the 
Commission’s General Rules of Practice and notes that “the 
Commission has declined to follow that ruling.” 
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reconsider its orders, rather than to compel the losing 
party to seek immediate review in the courts.** Thus, both 
logic and sound policy require that the Appellate Division 
be empowered to reconsider its own actions. We therefore 
reject Resort’s jurisdictional argument.‘*” 


“6* The fact that the losing party may ask the Appellate Division 
to reconsider its order does not mean, as Resort seems to sug- 
gest, that the order is not administratively final. The aggrieved 
party may, if it wishes, seek review in the courts rather than 
look for reconsideration in the Appellate Division. An analo- 
gous situation occurs when a panel of a Court of Appeals ren- 
ders its decision. The losing party may ask the panel to rehear 
the case, but the decision is nevertheless ‘final’ in the sense 
that Supreme Court review may be sought without a prior 
request for rehearing.” (Emphasis supplied.) 

7™ Footnote omitted. 


While the Commission may have inherent continuing juris- 
diction to reconsider orders in a motor carrier public con- 
venience and necessity case, either before or after issuance 
of the certificate,* we respectfully submit that the Commis- 
sion neither has nor needs such inherent continuing jurisdic- 
tion to reconsider administratively final orders with respect 
to rate cases such as involved in “) }s review proceeding. 

The Commission requires no inherent jurisdiction to review 
administratively final orders in rate cases because under sec- 
tion 15(1) of the Interstate Commerce Act [49 U.S.C. $15(1)], 
it has express jurisdiction to review the lawfulness of any 
existing freight rates, either on its own initiative or upon com- 
plaint being filed with the Commission by “any person, firm, 
corporation, company, or association, or any mercantile, agri- 
cultural or manufacturing so iety or other organization, or 


* Few would quarrel with the proposition that the Commission had 
the power not to issue a PCN certificate after rendering a final 
decision in a motor carrier case if subsequently the applicant be- 
came bankrupt, cr sed operating existing authority or for any 
of a myriad of reasons the Commission had reason to believe it 
was unfit, financially or otherwise, to receive the certificate. 
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any body politic or municipal organization, or any carrier” 
(see also section 13(1) of the Act [49 U.S.C. §13(1)]. 

In any event, whether or not the Commission has inherent 
powers to review final orders, the existence of such a power 
has no bearing upon the question of whether or not particular 
orders are administratively final (see Resort case footnote 
6, p. 36, supra) and certainly the existence of such inherent 
power would not vest a court with jurisdiction to review an 
administratively final order pursuant to a review petition filed 
more than sixty days after its entry. 


CONCLUSION 


If the Motion to Dismiss New York’s Petition for Review 
of the Commission’s August 5, 1975 Order is denied, or if the 
Court agrees to review the lawfulness of the Commission’s 
Order finding the three rates to be lawful as a result of New 
York’s Petition to Review the February 11, 1976 Order, it will 
mean that in the future federal administrative agencies, in- 
cluding the Interstate Commerce Commission, could delay 
judicial review by parties adversely affected by a “tinal” 
agency order, by the simple expedient of finally deciding all 
but one of the issues involved in a particular case. Subsequent- 
ly, that agency could postpone issuance of its last order, if it 
so chose, until compelled to act by a federal court mandamus 
order. The Fidelity case, supra, contains a remarkable example 
of extreme dilatory action and downright intransigence by 
a Federal agency, in this case the FCC. At 502 F. 2d 452 the 
District of Columbia Circuit Court castigated the Commis- 
sion’s behavior as follows: 

“The tardigrade pace taken by the Commission with 
respect to Fidelity’s repeated efforts just to obtain a 
ruling has now consumed nine years.” 
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“We cannot condone the Commission’s attempted eradi- 


cation of Fidelity’s rights to judicial review simply by 


its coinage of the phrase ‘deem to deny’ in apparent de- 
fiance of this Court’s determination that a final decision 
should issue.” 


Assuming that the State of New York, or the interests it 
represents in these proceedings, were adversely affected by 
the Commission’s August 5, 1975 order, which was clearly ad- 
ministratively final with respect to three of the four unit train 
rates involved in the Commission proceedings, neither legis- 
lative enactment, judicial precedents nor common sense would 
justify delaying New York’s right to seek judicial review until 
the Commission issued its last order in the Martins Creek case. 
In this case the delay would have exceeded six months. In other 
Interstate Commerce Commission proceedings it might well 
extend into many years. During all of that time parties ad- 
versely affected by a final order “imposing an obligation, 
denying a right or fixing some legal relationship as the ccn- 
summation of the administrative process’, would have neither 
agministrative nor judicial recourse. 

Both New York and S&E Shipping rely upon the fact vat 
the Commission, in its Febrvary 11, 1976 order, purports to 
reaffirm its finding that the first three rates were lawful. The 
fact remains, this question had been finally decided in the 
August 5, 1975 order. The only substantive question the Com- 
mission considered in the 1976 order was the lawfulness of 
the summer rates from the Twin Cities. Nothing the Commis- 
sion may have said in that order could reinstate New York’s 
right to petition this Court to review matters decided with ad- 
ministrative finality by the August 5, 1975 order. 
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The Court should grant Intervenors’ motion to dismiss New 
York’s petition to review the Commission’s July 18, 1974 and 
August 5, 1975 orders and should confine its review to the law- 
fulness of the summer unit train rate from the Twin Cities 
to Martins Creek, Pennsylvania. 


V. SUMMARY OF ARGUMENT ON THE MERITS 


The scope of judicial review of the Commission’s rate orders 
is particularly limited. The Supreme Court, in a long and un- 
broken line of decisions, has consistently held that orders of 
the Commission should not be set aside, modified or disturbed 
by a Court on review if they lie within the scope of the Com- 
mission’s statutory authority, and are based upon adequate 
findings which are supported by the record, even though the 
court might reach a different conclusion on the facts pre- 
sented. 

Clearly New York and S&E Shipping have failed to assert 
any basis for setting aside the Commission’s ultimate hold- 
ings that the unit train rates from the Twin Cities and Twin 
Ports to Martins Creek, Pennsylvania are lawful. 

New York and S&E Shipping are foreclosed under the 
Tucker doctrine, 344 U.S. 38, (1952), from contending that 
any of the rates found lawful by the Commission violate Sec- 
tion 3(4) of Title 49 because that issue was not raised by any 


party seeking reconsideration by Division 2 acting in an Ap- 
pellate capacity of the Division 2 July 18, 1974 order. New 
York is also foreclosed from contending that Great Lakes car- 
riers were disadvantaged by the proposed rates on the same 
ground. 


There is no merit to New York’s contention that any of the 
involved rates violate Section 3(4) of the Interstate Commerce 
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Act. With respect to the rates from the Twin Cities to Martins 
Creek, the origin area is located 160 miles from the Twin Ports 
and the destination is located approximately 340 miles south- 
east of Buffalo, New York. Buffalo is not an intermediate 
point on the routes over which the rates apply from either the 
Twin Cities or Twin Ports to Martins Creek. 

New York’s contention that Great Lakes water carriers 
were disadvantaged by the proposed rates, raised for the first 
time in this review proceeding, is also without merit. 


VI. ARGUMENT 
A. The Scope Of Judicial Review Is Narre. And Well Defined. 


There is a presumption that the Commission he. sroperly 
performed its official duties, and this presumption supports 


its acts in the absence of clear evidence to the coutrary. 


Interstate Commerce Commission v. Jersey City, 8332 U.S. 503, 
512 (1944) Baltimore & Ohio R.R. v. United States, 298 U.S. 
349, 358-359 (1936). 

A long line of Supreme Court decisions »elds that orders of 
the Commission should not be set aside, modified, or disturbed 
by a court on review, even though the court might reach a dif- 
ferent conclusion on the facts presented, if they lie within the 
scope of the Commission’s statutory authority, and are based 
upon adequate findings supported by the evidence. See, e.g., 
United States v. Pierce Auto Freight Lines, Inc., 327 U.S. 515, 
534-536 (1946); Rochester Telephone Corp. v. United States, 
307 U.S. 125, 1389 (1939); Mississippi Valley Barge Line Co. 
v. United States, 292 U.S. 282, 286-287 (1934); Virginia Rail- 
way Co. v. United States, 272 U.S. 658, 663-666 (1926). See 
also Consolidated Carriers Corp. v. United States, 321 F.Supp. 
1098, 1100 (S.D.N.Y. 1970) aff’d 402 U.S. 901 (1971). 
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The principle that has been consistently espoused in the 
foregoing cases was succinctly stated in Resort Bus Lines, Inc. 
v. Interstate Commerce Commission, 264 F.Supp. 743, 746 
(S.D.N.Y. 1967), in which the court said: 

“Our role in reviewing agency findings is an exceeding- 
ly limited one: 

“The Commission’s function is to draw such reasonable 
conclusions from its findings as in it cretion are ap- 
propriate. As we said in Consolo v. Federal Maritime 
Comm'n, 383 U.S. 607, 620, 86 S.Ct. 1018, 1026, 16 L.Ed. 
2d 131 (1966), ‘the possibility of drawing two inconsis- 


tent conclusions from the evidence does not prevent an 


administrative agency’s finding from being supported 
by substantial evidence.’ It is not for the court to strike 
down conclusions that are reasonably drawn from the evi- 
dence and findings in the case. Its duty is to determine 
whether the evidence supporting the Commission’s find- 
ings is substantial. ... 

“Tllinois Cent. R.R. Co. v. Norfolk & W. Ry., 285 U.S. 
57, 69, 87 S.Ct. 255, 262, 17 L.Ed.2d 162 (1966).” 


This limited scope of review is especially applicable to rate 
proceedings. As the Supreme Court pointed out in Mississippi 
Valley Barge Line v. United States, supra, 292 U.S. 286-287: 

“The structure of a rate schedule calls in peculiar 
measure for the use of that enlightened judgment which 
the Commission by training and experience is qualified 
to form. Florida v. United States, ante p. 1. It is not the 
province of a court to absorb this function to itself. 7.C.C. 
v. Louisville & Nashville R. Co., 227 U.S. 88, 100; Western 
Paper Makers’ Chemical Co. v. United States, 271 U.S. 
ae 271; Virginian Ry. Co. v. United States, 272 U.S. 658, 
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663. The judicial function is exhausted when there is 
found to be a rational basis for the conclusions approved 
by the administrative body.” 


In Bourd of Trade v. United States, 314 U.S. 534, 546 
(1942), the Supreme Court stated: 
“The process of rate making is essentially empiric. The 


stuff of the process is fluid and changing—the resultant 
of factors that must be valued as well as weighed. Con- 
gress has therefore delegated the enforcement of trans- 
portation policy to a permanent expert body and has 
charged it with the duty of being responsive to the 
dynamic character of transportation problems. . . .” 


Thus, whether given rates of carriers are reasonable or un- 
duly prejudicial are factual determinations confided by Con- 
gress to the judgment and discretion of the Commission. Inter- 
state Commerce Commission v. Martin Bros. Box Co., 219 F.2d 
811 (C.A. 10, 195F', cert. den. 350 U.S. 828, motion den. 350 
U.S. 909. 

The underlying rationale upon which the narrow scope of 
judicia! review is predicated was explained in Short Line, Inc. 
v. United States, et al., 290 F.Supp.. 939, 942 (D.R.I. 1968) as 
follows: 

“Congress was very deliberate in adopting this standard 
of review. It frees the reviewing Courts of the time- 
consuming and difficult tas of weighing the evidence, 
it gives proper respect to the expertise of the administra- 
tive tribunal and it helps promote the uniform application 
of the statute. These policies are particularly important 
when a court is asked to review an agency’s fashioning 
of discretionary relief. In this area agency determinations 
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frequently rest upon a complex and hard-to-review mix 


of considerations. By giving the agency discretioncry 


power to fashion remedies, Congress places a premium 
upon agency expertise, and, for the sake of uniformity, 
it is usually better to minimize the opportunity for re- 
viewing courts to substitute their discretion for that of 
the agency.” 


It is in the context of the well-established standards em- 
bodied in the foregoing cases that the contentions of petitioner 
and its supporting intervenor must be evaluated. 


B. The Contentions Of New York And S & E Shipping With 
Respect To Section 3(4) Of The Act Are Mot Properly Before 
This Court Since They Were Not Raised Before The Com- 
mission On Reconsideration And, In Any Case, Are Without 
Merit. 


Both New York and 8S & E Shipping argue vigorously that 
publication of the rates approved by the Commission in its 
decision of July 18, 1974, are violative of Section 3(4) of the 
Interstate Commerce Act [49 U.S.C. 3(4)]. Although, as will 
be discussed, infra, such contentions are totally without sub- 
stantive merit, it is unnecessary for the Court to reach sub- 
stantive consideration of them since, under well-established 
standards of judicial review, they can not properly be raised 
before the Court. 

The findings with respect to Section 3(4) which New York 
and § & E attack were set forth in the Commission’s decision 
of July 18, 1974. Petitions for reconsideration of that decision, 
insofar as it authorized publication of the rates here in issue, 
were filed by New York State, by the Lake Carriers’ Associa- 
tion, and by the Chicago Board of Trade (Documents 179, 144 
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and 177 respectively, CIR). None of those documents make 
any mention of Section 3(4) or any argument which reason- 
ably could be construed as an argument that the Commission 
committed error with respect to its Section 3(4) findings. 
Having failed to avail themselves of their right to raise the 
Section 3(4) issue in their petitions for reconsideration, New 
York and S & E Shipping cannot raise it here. As previously 
noted, S & E Shipping was not even a party to the Commis- 
sion proceedings. 
In United States v. L. A. Tucker Truck Lines, 344 U.S. 38, 

36-37, 97 L.Ed. 54, 58 (1952) the Court stated: 

“We have recognized in more than a few decisions, and 

Congress has recognized in more than a few statutes, that 

orderly procedure and good administration require that 

objections to the proceedings of an administrative agency 

be made while it has opportunity for correction in order 

to raise issues reviewable by the courts. 

* * * * * 
“Simple fairness to those who are engaged in the tasks 
of administration, and to litigants, requires as a general 


rule that courts should not topple over administrative de- 


cisions unless the administrative body not only has erred 
but has erred against objection made at the time appro- 
priate under its practice.” 


More recently in Slay Transportation Co., Inc. v. United 
States, 353 F.Supp. 555, 558 (E.D. Mo. 1973) a three-judge 
District Court relying on Tucker made clear that “the time 
appropriate under its practice” for asserting contentions of 
administrative error is the time at which a petition for recon- 
sideration is filed. Specifically the Court stated that: 
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“Any contentions not raised in the petition for recon- 
sideration are deemed waived and may not be thereafter 
asserted in the Court action.” 


See also in this regard Transit Homes, Inc. v. United States, 
299 F.Supp. 950, 956 (D.S.C. 1069) and cases cited therein 
holding that Section 17(9) of the Interstate Commerce Act 
[49 U.S.C. 17(9)] also acts as a bar to judicial review of is- 
sues not Faised before the agency in an appropriate petition 
for reconsideration. 

Even if the Section 3(4) assertions of New York and S&E 
Shipping were properly before this Court for review they 
would provide no ‘asis for setting aside the Commission’s de- 
cision. To begin with, although they both argue that the pro- 
posed rate is part of a plan by the railroads to discriminate 
against them, reference to the record shows that such an argu- 
ment is totally fallacious. Essentially, New York and S&E 
Shipping contend that the rail respondents have published a 
summer level unit train rate from the Twin Ports to Martins 
Creek but have refused to publish a comparable unit train rate 
available for ex-lake traffic from Buffalo to Martins Creek. 
The fatal defect in that argument is the total absence of any 
evidence suggesting that any lake carrier or anyone else has 
ever asked to have an ex-lake unit train rate published from 
Buffalo to Martins Creek.* In effect, they are attacking the 
railroads for not having done something they have never been 
asked to do. Furthermore, even if such a request had been 
made, under the facts of record which were before the Com- 
mission in this proceeding, it would have had no basis for find- 


* Their argument addresses itself exclusively to the Twin Ports 
summer rate. It has no bearing on the Twin Ports winter rate or 
the dual rates from the Twin Cities, located some 160 miles from 
Duluth. 
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ing that the lake carriers would be prejudiced by a refusal of 
Eric Lackawanna to publish such a rate. 

The only potential user of trainload quantities of grain at 
Martins Creek, Pa., which is the only destination involved in 
this proceeding, is ConAgra. ConAgra’s witness testified un- 
equivocally that it would nut use such a rate even if published 
(See Appendix, Tr. 536-538). He indicated that his desire to 
avoid Buffalo stemmed from operational considerations such 
as lack of adequate facilities to load unit trains in a timely 
fashion and congestion which produces costly delays and poses 
a serious threat of interruption in ConAgra’s production oper- 
ations at Martins Creek due to lack of raw material (See Ap- 
pendix, Exhibit 16, pp. 20-21). 

Contrary to the suggestions of New York and S&E Shipping 
the record simply does not support the picture that they at- 
tempt to paint of the lake carriers being threatened with a 
serious loss of traffic because of predatory tactics. Rather, 
what the record reveals is that Buffalo has a virtual strangle- 
hold on grain traffic moving from Twin Ports/Twin Cities to 
Northeastern mills and that the proposed rate is nothing more 
than a completely lawful attempt by rai respondents to pro- 
vide ConAgra with a competitive option which allows it to 
avoid the Buffalo bottleneck. (See discussion at pages 8-13, 
supra.) 

Turning to the specific grounds upon which the Commis- 
sion’s findings with respect to Section 3(4) are attacked, it 
is perhaps worthwhile to first pause and look briefly at pre- 
cisely what Section 3(4) says. The first clause of the section, 
which deals with the requirement of making available equal 
facilities for interchange of traffic to all connecting carriers, 
is not in issue in this proceeding. The balance of the section 
provides that: 
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‘All carriers subject to this part . . . shall not discrimi- 
nate in their rates, fares, and charges between connecting 
lines, or unduly prejudice any connecting line in the dis- 
tribution of traffic that is not specifically routed by the 
shipper. As used in this paragraph the term ‘connecting 
line’ means the connecting line of any carrier subject to 
the provisions of this part or any common carrier by 
water subject to part III.” 


It is the foregoing language of the section that petitioner 
and supporting intervenor believe to be violated by the rates 
which were approved in the proceeding below. The Commis- 
sion’s findings on this point were set forth in its order of July 
18, 1974, at 346 I.C.C. 852 as follows: 

“Section 3(4) provides in effect that rail carriers shall 
not discriminate in their rates between any connecting 
line or unduly prejudice any connecting line in the distri- 
bution of traffic that is not routed by the shipper. Inso- 
far as is pertinent to the issues in this proceeding, a con- 
necting line is defined as a common carrier by water sub- 
ject to part III of the act. So far as the record shows, 
protestant’s members are not regulated carriers and, 
therefore, not entitled to protection under section 3(4). 
Aside from this, however, it is clear that there is no merit 
in protestant’s argument. Section 3(4) is designed to dis- 
eourage unequal treatment of connecting carriers at a 
given point. The proposed all-rail route passes well south 
of Buffalo and Erie does not extend unequal treatment 
at Buffalo as between carriers.” 


Since the traffic involved herein is in every case routed by 
ConAgra it is, in any case, beyond the purview of Section 
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3(4). However, as the foregoing language indicates, the Com- 
mission chose two other equally obvious grounds to find that 
Section 3(4) has no application to the facts of this case. 

First, the Commission noted that the record that was be- 
fore it was devoid of any evidence that any of the protesting 
lake carriers is in fact a “common carrier by water subject 
to part III.” The propriety of this finding is confirmed by the 
fact that New York in attempting to refute it at pages 12 and 
13 of its brief was compelled to go beyond the record that was 
before the Commission in this case to find support for its argu- 
ment that certain of the lake carriers are common carriers sub- 
ject to part III. First, it cites documents No. 6 and No. 7, CIR 
which are protests and petitions for suspension filed by the 
Great Lakes Ship Owners Association* and the Lake Carriers 
Association in the suspension proceedings (i.e., Suspension 
Case No. 59923) which preceded the separate and distinct in- 
vestigatory proceeding which is before this Court for review 
(i.e., Docket No. I & S 8899). Those documents were presum- 
ably included in the Commission’s Index merely as a courtesy 
to the Court since, under the Commission’s Rules of Practice, 
they are clearly not part of the record in this proceeding. Rule 
19 of the Commission’s Rules of Practice (49 U.S.C. 1100.19) 
provides: 

“Recitals of material and relevant facts in a pleading 
filed prior to oral hearing in any proceeding unless spec- 
ifically denied in a counterpleading filed under these 
rules, shall constitute evidence and be a part of the record 
without special admission or incorporation therein, but if 
request is seasonably made, a competent witness must be 
made available for cross-examination on the evidence so 


*The Great Lakes Ship Owners Association took no part in the 
proceedings which is under review b; the Court. 
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included in the record. Pleadings may contain specific 
references to or quotation from the tariffs or schedules 
containing the several rates, fares, charges, schedules, 
classifications, regulations or practices alleged to be 
material. A filing under Rule 42 Petitions for suspension 
of tariffs or schedules, shall not be considered a pleading 
for purposes of this rule.” (Emphasis supplied.) 


Documents No. 6 and No. 7 are petitions for suspension of 
tariffs and, therefore, by virtue of the exclusionary provision 
of Rule 19, the material contained therein was not part of the 
record before the Commission in Docket No. I & S 8899. Pre- 
sumably, if the members of the Lake Carriers Association had 
any basis for asserting that they were carriers actually en- 
gaged in any operations subject to part III of the Act they 
would have done so. Although the Lake Carriers Association 
did present a witness in the proceeding which is here under 
review (See Appendix, Exhibit No. 29) he gave absolutely 
no indication that any of the members of his Association were 
carriers subject to part III of the Act. Nor did he even identify 
who the members of his Association are, so there was no way 
for the Commission to determine from its records, as peti- 
tioner suggests that it should have, whether any members of 
the Association are actually engaged in common carriage sub- 
ject to part III of the Act.* 

Under such circumstances it can hardly be found that the 
Commission committed error in determining on the record 
presented to it that it had no basis for finding that any of the 
unidentified members of the Lake Carriers Association are car- 


*It is also highly significant that S & E Shipping Corp. vigorously 
asserts in its brief to this Court that it and the other carriers en- 
gaged in the grain trade on the Great Lakes are not subject to 
Part III of the Act. 
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riers subject to part III of the Act. Indeed, if the Commission 
had made such a finding on the basis of the evidence that was 
presented to it, these intervenors submit that such a finding 
would have been so lacking in evidentiary support as to war- 
rant its being set aside on judicial review. 

New York also takes issue with the Commission’s finding 
that, because the all-rail route from Twin Cities/Twin Ports 
to Martins Creek passes well south of Buffalo, there can be no 
unequal treatment of connecting carriers at Buffalo. In doing 
so, petitioner misinterprets the Commission’s finding on this 
point. 

Beginning at page 15 of its brief New York suggests that 
the Commission has taken the position that before a section 
3(4) violation can be found to exist there must be a common 


point of interchange (i.e. a single point along the route in 


question where the rail carrier allegedly violating section 
3(4) connects with both a favored rail carrier and a dis- 
favored water carrier). By making that argument petitioner 
has, in effect, set up a straw-man, since the Commission has 
not stated that a common point of interchange is an essential 
prerequisite to the applicability of section 3(4). 

What it has stated is that somewhere along the all-rail route 
there must be a point of interchange with a water carrier. It 
need not exist at the same point at which a rail interline con- 
nection exists but it must nevertheless exist. Here, as the evi- 
dence demonstrates and the Commission properly found, the 
assailed all-rail routing does not even come near Buffalo, the 
point at which petitioner argues that water “connections” are 
discriminated against. Petitioner does not dispute this undis- 
putable fact but instead argues that because EL happens to 
serve Buffalo, albeit via trackage which is wholly unrelated 
to the all-rail routing involved in this proceeding, that fact 
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alone is sufficient to bring section 3(4) into play. That is not 


what section 3(4) says and it is not wha: the cases relied upon 
by petitioner say. 

Petitioner relies particularly upon a recent decision of the 
Commission in Ingot Molds, Ohio & Pa. to Cypress, Tex., 349 
I.C.C. 102 (1975). Specifically, at page 16 of its brief, peti- 
tioner grounds its argument on this point on the following 
carefully edited quote from Ingot Molds: 

“With regard to the competing all-rail and barge-rail 
routes, the last leg of both is via the SP—with the barges 
interchanging at Houston, Tex., and the railroads inter- 
changing at. . . Corsicana, Tex., as depicted below: 349 
I.C.C. at 107” 


The above quoted language, from which the words ‘“Shreve- 
port, La., or” have been omitted, is followed by a sketch map 
of two routings from Neville Island, Pa. to Cypress, Tex. One 
is via Shreveport, La. and traverses Houston, Tex. The second 
is via Corsicana, Tex. und does not traverse Houston. By 
omitting reference to the Shreveport routing petitioner ap- 
parently intended to create the impression that the basic issue 
involved in Jngot Molds was the lawfulness of the all rail route 
via Corsicana vis a vis the water-rail route via Houston. An ob- 
jective reading of the Commission’s decision, however, reveals 
that this was simply not the case. Rather the fundamental 
issue was the failure of the rail carrier therein involved 
(‘SP’) to provide connecting water carriers an ex-barge rate 
at Houston equivalent to the Houston to Cypress portion of 
its all-rail rate. All of the cost evidence and all of the discus- 
sion of the applicability of section 3(4) was directed to the 
rail-routing via Shreveport and Houston. The Corsicana rout- 
ing was obviously just ancillary to the routing via Shreveport 
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and Houston over which the water carriers wer ‘de ‘ed rate 

parity. As the Commission observed in defin*n, + essence 

of the controversy : 
“The thrust of protestant’s argument, howeve . is not 
that the reduced all-rail rate is too low, but rather that 
the rail rate of $9.63 per gross ton applicable on the ex- 
barge movement is unreasonably high, and that this high 
rate coupled with the reduction of the all-rail rate or even 
when standing alone acts to preclude water carriers from 
participating in the involved traffic.” (349 I.C.C. at 105) 


The ex-barge movement referred to was, of course, via the 
Shreveport-Houston route. 

The fact that the Commission’s decision was focused pri- 
marily on the rate disparity in existence via the Shreveport- 
Houston route is also readily apparent from the following dis- 
cussion at page 112 of the Commission’s decision: 

“That protestant barge carriers are being subjected to 
discrimination contrary to section 3(4) of the act is also 
shown by the following hypothe-ica! situation. Let us as- 
sume, arguendo, that instead of Shreveport, La., the point 
of interchange with the connecting rail carrier is at Hous- 
ton, Tex., an intermediate point on the route from Shreve- 
port to Cypress. Then the SP would be interchanging with 
the connecting rail carriers and the protestant barge lines 
at the same point (Houston) and yet would be charging 


$9.63 on the 25.5-mile ex-barge movement while accepting 


a division of $2.49 for performing the same service on 
the all-rail movement. Under these circumstances, it is 
clear that the substantially higher rate applicable on the 
ex-barge movement is unjust, unreasonable, and discrimi- 
natory. This hypothetical situation clearly illustrates the 
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disparity in charges and service provided by the SP under 
the rates in question. Yet, instead of transporting the in- 
volved commodities only 25.5 miles, from Houston to 
Cypress as in the hypothetical situation for its division 
of $2.49, in actuality the SP is hauling them 184 miles 
from Shreveport to Cypress for the same $2.49. 

From the foregoing discussion we think it is clear that 
if a rail carrier, at any point where interchange is avail- 
able in effecting through transportation, accords more 
favorable treatment to a rail carrier than to a water car- 
rier with respect to the same service, it is guilty of dis- 
crimination under section 3(4) unless it can be shown that 
it is more costly to provide the service for the water 
carrier than for the rail carrier.”” (Emphasis supplied.) 


If in the instant case the all rail routing passed through 
Buffalo, the situation would be at least physically analogous 
to the situation presented in Jngot Molds where an all-rail 
route passed through Houston. However, as the Commission 
stated and as no one contests: “The proposed all-rail route 
passes well south of Buffalo ... .” Therefore, the situation 
here is fundamentally different from that presented in Ingot 
Molds and neither that case nor any of the others relied upon 
by petitioner provides any basis for finding that the Commis- 


sion was in error in finding that section 3(4) is clearly in- 


applicable to the facts of this case. 
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C. None of the Proposed Unit Train Rates Violates Section 3(1) 
of the Interstate Commerce Act. 


Section 3(1) If the Interstate Commerce Act [49 U.S.C. 
§3(1)] provides: 

“It shall be unlawful for any common carrier subject 
to the provisions of this part to make, give, or cause any 
undue or unreasonable preference or advantage to any 
particular person, company, firm, corporation, associa- 


tion, locality, port, port district, gateway, transit point, 


region, district, territory, or any particular description 
of traffic, in any respect whatsoever; or to subject any 
particular person, company, firm, corporation, associa- 
tion, locality, port, port district, gateway, transit point, 
region, district, territory, or any particular description 
of traffic to any undue or unreasonable prejudice or dis- 
advantage in any respect whatsoever: Provided, however, 
That this paragraph shall not be construed to apply to 
discrimination, prejudice, or disadvantage to the traffic 
of any other carrier of whatever description. 


In briefs and petitions for reconsideration filed in the Com- 
mission proceedings, various parties urged the Commission 
to find, for a variety of reasons, that the proposed rates vio- 
lated Section 3(1). 

The Buffalo Mills brief argued that “a blatant violation of 
Section 3(1) of the Interstate Commerce Act” existed because 
of alleged commitment made by the Soo Line to furnish 
ConAgra with cars and because “a more liberal free time 
privilege is accorded at Martins Creek than at Buffalo” (at 
page 90 of No. 138, CIR). The Commission’s Initial Decision 
rejected these arguments at 346 I.C.C. 844 and no party sought 
reconsideration thereof. 
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Chicago’s brief to the Commission (No. 134, CIR) and its 
petition for reconsideration (No. 177, CIR) alleged a §3(1) 
violation because the unit train rates, as originally published, 
did not contain an intermediate origin application which 
would have made the rates applicable from Chicago to Martins 
Creek. The Initial Decision rejects this contention at 346 I.C.C. 
854 and Chicago’s petition for reconsidered on this point was 
disposed of with administrative finality by the Commission’s 
August 5, 1975 order. 

The Buffalo Mills (at pages 61-64 of No. 138, CIR) and the 
joint brief of international Association of Great Lakes Ports 
and the Seaway Port Authority of Duluth (at pages 4-7 of No. 
137, CIR) alleged that the summer rate from the Twin Cities 
to Martins Creek violated $1(5) of the Interstate Commerce 
Act and the latter brief also alleged in one short paragraph 
containing neither rationale nor any citation of authority, that 
the summer rate from the Twin Cities resulted in “undue 
preference of Minneapolis and undue prejudice to Duluth” in 
violation of §3(1) of the Act (page 8 of No. 137, CIR). 

The Initial Decision stated at 346 I.C.C. 855: 

“We agree with protestants. Both Twin Cities and 
Twin Ports are large grain terminal centers and we may 
properly assume that they are in competition for the out- 
bound movement of wheat. Twin Ports by reason of its 
location has a transportation advantage in relation to 


Twin Cities which the proposed 72.25-cent rate ignores. 
Respondent Soo serves both Twin Cities and Twin Ports 
and does not show why a water-related rate from Twin 
Ports should be applied to origins 160 miles inland. We 
are not persuaded that past practices equating the rates 


to and from the two markets nor the future possibility 
of fourth section violations in the event other carriers 
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join the adjustment constitute sufficient reason for simi- 
larity of treatment in this proceeding. A lawful rate from 
the preferred origins would be 88 cents which is substan- 
tially the product of the local 15-cent rate from Twin 
Cities to Twin ports and the proposed 72.25-cvunt rate 
beyond.” 


The Initial Decision contained no further discussion of this 
subject. 

After respondent railroads and ConAgra petitioned for re- 
consideration of the Initial Decision’s holding that the summer 
rate from the Twin Cities to Martins Creek was unlawful, and 
various protestants’ replies thereto were filed, Division 2 ul- 
timately issued its February 11, 1976 order which cogentiy 
and convincingly rejects the Initial Decision’s holding as to the 
summer rate from the Twin Cities. (See 351 I.C.C. 473-478). 

At pages 2-6 of its petition for reconsideration (No. 171, 
CIR) New York, although not then claiming that it stood in 
parens patria to the Buffalo Mills, asserted that the summer 
rates violated section 3(1) of the Act because of their adverse 
effect upon Buffalo shippers. The Commission rejected this 
argument at 351 I1.C.C. 477, noting: 

“In the prior report division 2 dealt with these argu- 
ments as applied to the navigation season rate from the 
Twin Ports. It found that the proposed open and closed 
season rates from Twin Ports are structured as nearly 
as practical to equalize the alternative transportation 
costs as between Buffalo and Martins Creek and that 


bakers in eastern territory exercise a considerable degree 


of mobility in the purchase of flour, many floating from 
one producer to another, which suggests that factors 
other than transportation costs also influence mobility 
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in the selection of flour distributors, At page 848 of the 
prior report division 2 stated: 


“The marketing of flour is a competitive business with 


sales turning on as little as a cent or less difference per 


100 pounds. The positioning of flour mills close to the 
markets they will serve is a policy of ConAgra, as well 
as the mills with which it competes, It is not the purpose 
of the act to equalize every producer's position in a given 
market. See Wheat & Wheat Flour, Westbound, 337 I.C.C. 
at 879-880.” 


In its brief submitted to this Court, New York abandons 
its prior section 3(1) argument and now alleges, for the first 
time, that a section 3(1) violation exists because the summer 
rates are unduly prejudical to unidentified water carriers 
operating on the Great Lakes, an allegation not found in any 
petitions for reconsideration of the Commission’s Initial 
Decision. * 

To support its newly discovered section 3(1) argument, 
New York relies principally upon Lake Carriers’ Association 
v. United States, 399 F.Supp. 386 (1975) N.D. Ohio. In that 
case the involved railroads published unit train rates which 
were substantially lower than the rail-lake rates which had 
moved the traffic and refused to publish comparable rail-lake 
rates demanded by complainant water carriers. The Martins 
Creek unit train rates, as heretofore noted, merely equalized 
the transportation costs incurred by ConAgra in moving wheat 
from the Twin Ports to Martins Creek via water-rail and 
slightly eaceeded the lake-truck costs. 


* Having failed to avail itself of the right to raise this issue in its 
petition for reconsideration, New York cannot raise it here. (See 
pp. 40-43, supra. 
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In the Lake Carriers’ case the court noted, at 399 F.Supp. 
393 that: 

“Tif the all-rail routes are truly the lower cost system, 

then the railroads have nothing to fear from the publica- 

tion of a tariff or unit-train service prescribing proper 


rates to the pcrts. The Interstate Commerce Act does not 
shield water carriers against any form of competition, 
but it does require that the competition be fair and that 
any discrimination be just.” 


Neither the interests represented by New York nor any 
other protestaut in the Commission proceedings introduced 
any cost evidence whatsoever. In the face of this deficiency, 
there is no way the Commission could have adopted a finding 
concerning the relative cost of moving wheat in unit trains 
or via a lake-rail route. 

Furthermore, New York has failed to allege that any party 
to the Commission proceedings ever requested the Erie 
Lackawanna to publish unit train rates on wheat from Buffalo 
to Martins Creek. New York could not make such an allegation 
since the Commission’s record on the subject is completely 
silent. 

Under these circumstances, the Commission could not con- 
clude the proposed summer rates were unduly prejudicial to 
lake carrier interests. 

Finally, it should be noted that New York’s brief to this 
Court, submitted in support of its petition for review of the 
Commission’s February 11, 1976 order, contains no discussion 
or argument relating to the lawfulness of the summer rate 
from the Twin Cities to Martins Creek. Consequently, New 
York’s brief fails to address itself to the lawfulness of the only 
rate it is entitled to have reviewed by the Court. 
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CONCLUSION 


For all the reasons stated, the petition for review should 


be denied. 
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